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In Lingle v. Norge Division of Magic Chef, 1 the Supreme Court decided that section 301 of the Labor Management Relations Act of 1947 (LMRA) 2 did not preempt an Illinois employee's state law retaliatory discharge claim. Section 301 gives the federal courts jurisdiction over lawsuits arising from collective bargaining agreements (CBA's). 3 Lingle attempted to clarify section 301's preemptive scope, but the decision has actually caused continued uncertainty in section 301 preemption cases. Although the Court held that plaintiff's state law claim was not preempted, its language potentially broadened section 301's preemptive power. This Note argues that courts should use a narrower test in section 301 preemption cases: If a union member's cause of action does not depend on the existence of a CBA, then his claim should not be preempted.
Over the past several decades, federal preemption of state labor law has been one of the most confused areas of federal court litigation." Section 301 cases have constituted a large part of this litigation, especially as states have passed more laws protecting employees. A section 301 controversy commonly occurs when a union member covered by a CBA files a complaint in state court and his employer raises the defense that section 301 preempts the employee's claim. If a case involving a section 301 issue is removed to federal court, 5 the federal court can assert its jurisdiction to resolve the dispute. If the defendant does not remove the case to federal court, a state court has concurrent jurisdiction to decide section 301 claims. 6 In Lingle, the Supreme Court concluded that the plaintiff's state law remedy for retaliatory discharge was "'independent' of the collectivebargaining agreement in the sense of 'independent' that matters for § 301 pre-emption purposes: resolution of the state-law claim does not require construing the collective-bargaining agreement."' At the conclusion of his opinion for the Court, Justice Stevens summarized the current test for section 301 preemption: "[Wie hold that an application of state law is pre-empted by § 301 of the Labor Management Relations Act of 1947 only if such application requires the interpretation of a collectivebargaining agreement." 8 According to the Court's earlier ruling in Allis-Chalmers v. Lueck, 9 a plaintiff's claim is preempted if it is "substantially dependent upon analysis of the terms of an agreement made between the parties in a labor contract."10 This contrasts with the Court's language in Lingle, which indicates that claims requiring any interpretation or analysis of a CBA are preempted." The Lingle standard will create difficulties when the plaintiff asserts a claim completely separate from the CBA but the defendant cites CBA provisions as a defense." 2 If the plaintiff asserts an independent or nonnegotiable state law claim," 3 resolution of that claim is not corollary to the well-pleaded complaint rule" modifies this proposition: If a CBA clause forms the basis for the plaintiff's claim, that claim is "purely a creature of federal law, notwithstanding the fact that state law would provide a cause of action in the absence of § 301." Caterpillar, Inc. v 
11.
The Court stated in a footnote: "It is conceivable that a State could create a remedy that, although nonnegotiable, nonetheless turned on the interpretation of a collective-bargaining agreement for its application. Such a remedy would be preempted by § 301." Lingle, 108 S. Ct. at 1882 n.7. Also, as stated earlier, the Court asserted that Lingle's claim was not preempted because "resolution of [her] . . . claim does not require construing the collective-bargaining agreement," id. at 1882, thereby indicating that her claim would have been preempted if it did require CBA interpretation. Although this broad language was technically dicta, it has affected lower courts' adjudication of section 301 cases. See infra section IID.
12. See infra text accompanying notes 62-77, 87-91, 95-96. 13. For the purposes of the proposed preemption test an "independent" state law claim is one that an employee can bring without any employment contract. To be independent, the claim cannot arise from contractual rights or implied contractual rights. A state law right therefore is not independent and is preempted if no cause of action would exist without a CBA. See discussion of Allis-Chalmers, infra section IIA(2). This definition of "independent" is different from the Court's use of the term in Lingle-where "independent" means that no CBA interpretation is necessary. In the proposed test a claim can still be "independent" even if its resolution requires CBA interpretation. Additionally, an independent right can be negotiable or nonnegotiable. A negotiable state law right is independent if it does not arise from the CBA and only the employer's defense mandates interpreting the CBA.
A nonnegotiable claim involves a state law right that cannot be altered by contract. A state statutory "substantially dependent" on CBA analysis because a court can base its decision on independent state law standards. However, that claim may involve interpretation of the CBA to judge the validity of the respondent's defense. Under a strict reading of the Court's language in Lingle, this type of claim appears to be preempted because it requires CBA interpretation. This could allow employers to assert invalid defenses under the CBA simply to force a court to rule that the plaintiff's claim is preempted.
14 This Note argues that the Supreme Court's recent decision in Lingle reaches the correct result without using the most clear and equitable approach. Section I explains why section 301 should have a more limited role in the overall scheme of federal preemption of state labor law. Section II describes how the Lingle ruling broadens the scope of section 301 preemption developed in prior Supreme Court decisions. It also demonstrates that Lingle has not ended the confusion among circuit courts in deciding section 301 cases. Section III advocates that courts adopt a new model for determining whether section 301 preempts state law claims.
I. FEDERAL PREEMPTION IN THE LABOR LAW FIELD
Section 301 preemption represents a limited part of the larger scheme of federal preemption in the labor law field. The Constitution permits Congress to regulate labor relations in industries that affect commerce 5 claim is nonnegotiable unless the statute provides that unions can waive employees' rights in a CBA. Similarly, a state common law claim is nonnegotiable unless the state courts have interpreted it as waivable in contract. As the Supreme Court stated in Allis-Chalmers, "Clearly, § 301 does not grant the parties to a collective bargaining agreement the ability to contract for what is illegal under state law." 471 U.S. at 212. State legislatures sometimes explicitly provide that certain statutory rights cannot be changed by contract.
Nonnegotiable state law rights are therefore independent of CBA's by definition: they cannot be altered by CBA negotiations. However, not all independent rights are nonnegotiable. Section 301 should not preempt nonnegotiable or independent negotiable state law claims.
14. See infra text accompanying notes 62-77, 87-91, 95-96. For example, a plaintiff can assert a nonnegotiable state law claim such as handicap discrimination, which does not rely on the CBA or require the court to conclude that the OBA was breached. The employer, however, can argue that his actions were based on the plaintiff's breach of a CBA provision and that he therefore had no discriminatory intent. In such a case, the plaintiff's state law claim is independent of the CBA, but the employer's defense requires CBA interpretation. This Note argues that such claims should not be preempted by § 301 because they do not arise from a breach of contract. This part of the test is analogous to the "well-pleaded complaint" rule used in determining federal removal jurisdiction, which provides that "a defendant cannot, merely by injecting a federal question into an action that asserts what is plainly a state-law claim, transform an action into one arising under federal law, thereby selecting the forum in which the claim shall be litigated." Caterpillar v. Williams, 482 U.S. 386, 399 (1987) . The proposed test goes further, however, in that it provides that a plaintiff's claim is not preempted even if one of its elements requires CBA interpretation. In addition, the proposed test follows "the complete preemption corollary to the well-pleaded complaint rule" discussed supra note 5, which provides that even if a plaintiff asserts his claim under state law, if it is based on a CBA violation, it is preempted by § 301. and grants Congress the power to preempt state labor laws through the supremacy clause. 1 6 Several major pieces of legislation establish the basis for federal labor law.' 7 Most preemption cases fall under the NLRA, which encompasses the two main labor law preemption doctrines apart from section 301 suits.
A. Section 301's Place in the Preemption Scheme
Compared to other forms of preemption under the NLRA, section 301's scope should be clear-cut. It is only supposed to preempt causes of action that rely on a CBA. This is not so simple an issue as it may seem, however. Sometimes it is unclear whether a plaintiff's state law claim is directly based upon interpretation of a CBA.
By enacting section 301, Congress gave federal courts jurisdiction over disputes concerning labor contracts. Section 301 states in relevant part:
Suits for violation of contracts between an employer and a labor organization representing employees in an industry affecting commerce . . . , or between any such labor organizations, may be brought in any district court of the United States having jurisdiction of the parties, without respect to the amount in controversy or without regard to the citizenship of the parties. 8 This language is very straightforward. Section 301 applies to "suits for violation of contracts." Preemption should therefore occur only when a plaintiff's cause of action is clearly for violation of a CBA.
When a court considers whether section 301 preempts a state law action, its determination is distinct from other types of preemption analysis. 9 As the following two sections demonstrate, these other preemption doctrines invalidate state laws that interfere with the NLRA's purposes. Therefore, section 301 cases need not address whether a state law itself contradicts congressional intent as expressed in the NLRA. 
B. Other Preemption Doctrines
One of the two major theories of labor law preemption involves the primary jurisdiction of the National Labor Relations Board (NLRB The Supreme Court's decision in Lingle represents the current standard for judging section 301 cases. Lingle's test that a plaintiffs state law action avoids preemption if it is (a) based on a nonnegotiable state law right, and (b) independent from interpretation of a CBA, extends the scope of prior Supreme Court decisions defining section 301's limits.
Lincoln Mills and Lucas Flour
Ten years after Congress passed the LMRA, the Supreme Court ruled that section 301 authorized the courts to develop a federal common law of interpreting CBA's. 31 By examining the "somewhat cloudy and confusing" 3 ' 2 legislative history of section 301, the Court concluded that Congress intended that federal courts have the authority to enforce CBA's. 3 Lucas Flour held that state courts could not apply local contract law to enforce CBA's. Reversing the Supreme Court of Washington, the Court ruled that "[t]he dimensions of § 301 require the conclusion that substantive principles of federal labor law must be paramount in the area covered by the statute." ' 3 4 The Washington state court therefore should have applied federal contract law to resolve the dispute.
The results of Lincoln Mills and Lucas Flour are fairly straightforward: Section 301 authorizes the courts to establish a federal common law for interpreting CBA's, and states cannot use local rules to resolve breach of CBA disputes. Controversy arises, however, when a plaintiff brings a claim that does not sound in breach of contract, but nevertheless implicates the CBA. Because of confusion among state and federal courts over how to resolve this issue, the Supreme Court has attempted to define the parameters of section 301 preemption.
Allis-Chalmers v. Lueck
The confusion among circuit courts leading to the Supreme Court's grant of certiorari in Lingle stemmed from the Court's decision in AllisChalmers Corp. v. Lueck. 3 " In Allis-Chalmers, the Court ruled that section 301 preempted a Wisconsin employee's state law cause of action for bad faith handling of an insurance claim. Wisconsin courts recognized the bad faith handling of insurance claims as a tort under state law. The Supreme Court held that this state law tort could not extend to employees covered by a CBA.
Instead of attempting to solve his problem through the CBA grievance procedure, plaintiff Lueck filed a claim in Milwaukee County Circuit Court." His complaint stated that Allis-Chalmers and Aetna Insurance Company breached their duty of good faith by failing to pay his disability benefits as provided in the CBA. 3 Although the trial court ruled that section 301 preempted Lueck's suit, the Wisconsin Supreme Court reversed on the principle that a bad faith tort claim is distinguishable under Wisconsin law from a bad faith breach of contract claim. Even though the breach of duty that constitutes the bad faith claim is based on contractual rights, the Wisconsin court declared it independent of the CBA. 3 8 The Supreme Court reversed. Its decision turned on whether the Wisconsin tort of bad faith was truly independent from interpretation of the CBA: Our analysis must focus, then, on whether the Wisconsin tort action for breach of the duty of good faith as applied here confers nonnegotiable state-law rights on employers or employees independent of any right established by contract, or, instead, whether evaluation of the tort claim is inextricably intertwined with consideration of the terms of the labor contract. 3 9
In evaluating Lueck's claim, the Court held that it was "inextricably intertwined" with the CBA. Since the tort of bad faith is based on the breach of implied contract rights, Lueck's claim was inseparable from interpretation of his CBA. Federal law therefore must resolve the dispute:
t is a question of federal contract interpretation whether there was an obligation under this labor contract to provide the payments in a timely manner, and, if so, whether Allis-Chalmers' conduct breached that implied contract provision."40
In Allis-Chalmers, the Court stressed the concern for maintaining the effectiveness of arbitration that it first articulated in Lucas Flour. If it had upheld the Wisconsin tort, which "not only derive[d] from the contract, but [was] defined by the contractual obligation of good faith," ' 41 employees would be free to bypass arbitration in cases that involved CBA interpretation. 4 Thus, the Court concluded that section 301 preempts state law claims that are "substantially dependent upon analysis of the terms of an agreement made between the parties in a labor contract."" 3
The "substantially dependent" test did not resolve the confusion surrounding section 301 cases, however. As the Court said in Allis-Chalmers, section 301 disputes would have to be decided on a case-by-case basis because of differences among state law claims and CBA terms. 4 This caseby-case analysis led to inconsistency among the circuit courts. Lingle required the Supreme Court to decide between two approaches to retaliatory discharge claims. The Second, Third, and Tenth Circuits had held that protection against retaliatory discharge is a nonnegotiable state law right that cannot be preempted by section 301,6 whereas the Seventh and Eighth Circuits had ruled that section 301 does preempt retaliatory discharge claims because such claims are incorporated in CBA "just cause" provisions. 7 
C. Lingle and the Current Test for Section 301 Preemption
In Lingle, the Supreme Court opted to follow the Second, Third, and Tenth Circuits' holding that section 301 does not preempt state retaliatory discharge claims. Plaintiff Jonna Lingle had brought a state court claim against her employer, the Norge Division of Magic Chef, under the Illinois Workers' Compensation Act. Arbitration of her claim under the CBA was already in progress."' The district court ruled that section 301 preempted her claim, and the court of appeals affirmed."' In his opinion for the Court, Justice Stevens defined the issue as "whether an employee covered by a collective-bargaining agreement that provides her with a contractual remedy for discharge without just cause may enforce her state law remedy for retaliatory discharge." ' 0 The Court concluded that Lingle could bring her claim in state court despite the CBA "just cause" provision. In reaching its decision, the Court cited the Allis-Chalmers preemption test, although the Court pointed out that the Seventh Circuit had 52 Under the Allis-Chalmers standard, however, even if dispute resolution pursuant to a collective-bargaining agreement, on the one hand, and state law, on the other, would require addressing precisely the same set of facts, as long as the state-law claim can be resolved without interpreting the agreement itself, the claim is "independent" of the agreement for § 301 pre-emption purposes. 53 Since Lingle's rights under the Illinois Workers' Compensation Act were nonnegotiable, the court would not need to interpret the "just cause" provision of the CBA. As Justice Stevens explained:
For while there may be instances in which the National Labor Relations Act pre-empts state law on the basis of the subject matter of the law in question, [here the Court inserted a footnote about Garmon and Machinists preemption] § 301 pre-emption merely ensures that federal law will be the basis for interpreting collective-bargaining agreements, and says nothing about the substantive rights a State may provide to workers when adjudication of those rights does not depend upon the interpretation of such agreements. 5 Lingle's state law claim thus escaped preemption because it did not require interpretation of the CBA.
The Court reached the correct conclusion in Lingle. Previous Supreme Court decisions such as Lucas Flour and Allis-Chalmers called for section 301 preemption because they involved claims that were at heart breach of contract causes of action. 5 In cases where the claim does not depend on a CBA for its existence, section 301 should have no preemptive force. Lingle tried to make this clear, but its approach has improperly increased the preemptive scope of section 301 by extending it to claims that are not based on breach of contract. 6 Although Lingle held that a state law claim is not preempted just because it could have been brought under the CBA, the decision's language [Vol. 99: 209 broadened the Allis-Chalmers holding: Lingle announced that section 301 preemption occurs when a plaintiff's state law claim "requires the interpretation of a collective-bargaining agreement, ' 57 while Allis-Chalmers called for section 301 preemption when resolution of the claim "is substantially dependent upon analysis" of the CBA terms. 5 8 Under Lingle, a plaintiff's claim could therefore be preempted if it requires CBA interpretation only in assessing an employer's defense, whereas under AllisChalmers that claim would probably escape preemption because it does not "substantially depend" on CBA interpretation. Furthermore, the Allis-Chalmers Court stressed the "narrow focus" of its decision since "[tihe full scope of the pre-emptive effect of federal labor-contract law remains to be fleshed out on a case-by-case basis." 9 Because the Lingle test could require courts to look at individual CBA's to decide whether section 301 preempts a plaintiff's claim, the pre-Lingle confusion is likely to continue. An examination of several post-Lingle circuit court cases shows the problems Lingle has created thus far.
D. Post-Lingle Circuit Court Adjudication of Section 301 Cases

Cases Involving Recognized State Law Claims
Circuit courts have inconsistently decided section 301 cases involving recognized state law claims. 6 " Although the Lingle decision did lead several courts of appeal to hold that section 301 does not preempt retaliatory discharge and handicap discrimination claims, 6 1 the confusion surrounding section 301 remains. The following discussion of post-Lingle decisions demonstrates the need for a new section 301 preemption test.
In Fleming's handicap discrimination claim presented a more complicated issue." Arguing for section 301 preemption, Chrysler asserted that the provisions of the Michigan Handicappers' Civil Rights Act (HCRA) that gave rise to Fleming's claim required CBA interpretation. Although the right to be free from handicap discrimination is nonnegotiable, Chrysler sought to prove that in determining whether Fleming's right had been violated, "the HCRA itself requires reference to the 'terms, conditions, and privileges of employment.' ,,15 Chrysler also tried to distinguish the HCRA from other states' anti-discrimination statutes because of its provision excluding from protection employees whose handicaps are related to their job performance. 6 Rejecting Chrysler's arguments, the court ruled that Fleming's claim could be determined without reliance on the CBA. According to the court, Fleming had to show "(1) that Chrysler took adverse employment actions against him and (2) that the actions were motivated by his handicap" to establish a prima facie case under the HCRA. 7 Interpretation of the CBA is irrelevant to these factual questions. If a court determined that Fleming's handicap motivated Chrysler's actions, Chrysler would be liable under the HCRA, regardless of the terms of the CBA. In its defense, Chrysler only had to prove that its motives were based on a factor other than Fleming's handicap.
The court summarized the central question as "What was Chrysler's motivation?" 68 Chrysler would probably have argued that CBA terms motivated its actions. Yet interpretation of the CBA was unnecessary because "in light of this defense, a court need only decide whether Chrysler took actions adverse to Fleming because of his handicap or rather solely because Chrysler felt bound by the union agreement to take the actions or for some other legitimate reason." 6 9 It was therefore "not necessary to 63 decide at the outset whether or not Chrysler's interpretation of the agreement is correct as a matter of federal labor law."" 0 The Sixth Circuit made a fine distinction between finding that Chrysler acted out of its obligations under the CBA and defining those CBA obligations: How can a court determine whether Chrysler acted according to the CBA if it does not interpret the CBA terms? According to the court, because Chrysler needed to prove only that Fleming's handicap did not motivate its actions, the CBA terms were irrelevant.
Although the Sixth Circuit reached the correct result, the Lingle test required it to strain to find that CBA interpretation was not necessary to resolve Fleming's claim. The court could just as easily have decided the case the opposite way under Lingle. Even if Chrysler's defense did require CBA interpretation, Fleming's claim should not have been preempted. His claim did not rely on a breach of the CBA, and Chrysler brought in the CBA terms as a defense. Under this Note's proposed approach, the court could have held that section 301 did not preempt Fleming's claim immediately after finding that the HCRA provided Fleming with independent state law rights.
Using the same Lingle preemption test, the Ninth Circuit decided a case that seems to contradict the Sixth Circuit's reasoning in Fleming. In Newberry v. Pacific Racing Association, 1 the court ruled that section 301 preempted plaintiff Newberry's claim for intentional infliction of emotional distress. 2 Newberry asserted that she "'suffered humiliation, mental anguish, and emotional distress' " from the defendant's decision to terminate her "'with no direct evidence and without just cause to accuse [her] of theft and gross dereliction of duty' " after only " 'a cursory investigation into various racetrack operations including those within [Newberry]'s position.' ,, 73 Intentional infliction of emotional distress is a tort claim recognized by California courts. 4 The Ninth Circuit reasoned that Newberry's emotional distress claim depended upon interpretation of the CBA between her union and Pacific Racing Association. According to the Court, "it is clear that Newberry's emotional distress claim arises out of her discharge and the defendant's conduct in the investigation leading up to it. ' Newberry's CBA included a provision that employees could not be fired without just cause, her claim would require interpretation of the agreement's terms. Section 301 therefore preempted Newberry's claim. Under the proposed test the Ninth Circuit would have come to the opposite conclusion. Newberry's claim could be assessed under independent state law standards without regard to her CBA. 6 Even if the Pacific Racing Association's defense required CBA interpretation, Newberry's claim should not have been preempted. The court could have used federal law to interpret the CBA in evaluating Pacific's defense. It could have then proceeded to adjudicate Newberry's tort claim under state law standards. Newberry's claim was independent of the CBA, and her employer should not have been able to cause preemption by asserting a CBA-based defense. Although the court could have decided this case correctly under Lingle, the broad scope of the Lingle test caused it unnecessary confusion.7 76. As defined by California courts, a prima facie showing of intentional infliction of emotional distress includes three elements: "(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme emotional distress, and (3) actual and proximate causation of the emotional distress by the defendant's outrageous conduct." Cervantez, 24 Cal. 3d at 593, 595 P.2d at 983, 156 Cal. Rptr. at 206. In addition, "[c]onduct to be outrageous must be so extreme as to exceed all bounds of that usually tolerated in a civilized community." Id. Newberry's emotional distres3 claim could be evaluated under this state law standard without interpreting the CBA. The state law standard exists independent of any contract. See Comment, supra note 20, at 1005 (intentional infliction of emotional distress is "recognized cause[] of action under the California employment at-will doctrine"; employees without employment contracts can bring suits for intentional infliction of emotional distress).
77. Under the Lingle test, a claim is preempted only if it requires CBA interpretation. The state law standard for intentional infliction of emotional distress is independent of employment contracts. See supra note 76. Just as in Fleming, the question is a factual one of intent. In its defense, Pacific Racing Association must prove only that its actions were motivated by factors other than the intent to inflict emotional distress. Although Pacific might have wanted to use the "just cause" provision of the CBA as a defense to Newberry's claim, her claim concerned the manner in which Pacific terminated her employment and conducted an investigation of her conduct. Therefore, a "just cause" defense was not necessarily relevant, and even if it were, the court could decide that Pacific was motivated by its belief that it had "just cause" under the CBA.
Moreover, Newberry's claim implicated more than a wrongful discharge cause of action: Her allegations about the cursory investigation and the false accusation of "'theft and gross dereliction of duty,'" Newberry, 854 F.2d 1142 at 1149 (quoting plaintiff's complaint), could have been characterized as defamation causes of action as well. See, e.g., Tellez v. Pacific Gas & Elec. Co., 817 F.2d 536 (9th Cir. 1987) (defamation and intentional infliction of emotional distress claims not preempted by section 301 since California defamation law establishes nonnegotiable rights and plaintiff's emotional distress claim can be determined without reference to CBA). Under the Lingle test, Newberry's claim therefore should not have been preempted because it did not require reference to the CBA.
The Seventh Circuit also recently held that section 301 preempted a plaintiff's intentional infliction of emotional distress claim. Douglas v. American Information Technologies Corp., 877 F.2d 565 (7th Cir. 1989). The court ruled that addressing the plaintiff's allegations of harassment, some of which overlapped with subjects covered by the CBA, required CBA interpretation: "Resolution of Ms. Douglas' claim will require a court to interpret the collective bargaining agreement in order to determine whether or not Illinois Bell's allegedly wrongful conduct was authorized under the collective bargaining agreement." Id. at 572. This kind of interpretation was only necessary to evaluate Bell's defense, and therefore Douglas' claim should not have been preempted. Douglas' claim derived from the state law right to be free from intentional infliction of emotional distress, rather than from her CBA. Since Douglas could have brought this claim under state law without a CBA, her complaint would not be preempted under the proposed test. This does not mean that the CBA would be ignored in deciding Douglas' claim. The court would use federal law to
Cases Involving Non-Established State Law Claims
The Lingle test has also caused problems for federal courts considering unestablished state law claims. The First Circuit case Jackson v. Liquid Carbonic Corp. 7 8 provides an example of how the Lingle test incorrectly allows preemption of claims that are not based on breach of the CBA.
In Jackson, the plaintiff asserted that his employer's drug-testing program was a violation of his right to privacy under the Massachusetts Constitution and under a Massachusetts privacy statute. Focusing on Jackson's state statutory claim, the court first concluded that the Massachusetts Supreme Court had not recognized any nonnegotiable right to be free from drug-testing, although it had not explicitly rejected such a right. 7 9 The court explained that in such circumstances it could proceed on the basis of how the Massachusetts Supreme Court would likely resolve plaintiff's claim. 80 The First Circuit then applied the Lingle test and asked, "[C]an Jackson's privacy claim be made out without interpreting the Agreement?"'" The court concluded that CBA interpretation was necessary and ruled that section 301 preempted Jackson's claim. According to the court, certain drug-testing plans would violate Massachusetts law, but to determine whether a particular plan was illegal, the state court would undertake a balancing of factors, including the interpretation of a CBA. 82 The Court searched Jackson's CBA for any relevant provisions and concluded that interpretation of the contract's management rights clause was integral to resolving Jackson's claim. 8 3 The First Circuit's approach may have been correct under Lingle, but it led to the undesirable result that Jackson's claim, which was not based on a CBA breach, was preempted. The court's analysis was faulty in several respects. First, as Judge Bownes pointed out in his dissent, "[ilt is for the Massachusetts courts to make [the] determination" whether state law provides an independent privacy right to be free from mandatory drug interpret the CBA where it was relevant to Douglas' allegations and her employer's defense.
The Seventh Circuit, like the Ninth Circuit (Compare Newberry with Tellez, supra), has not ruled that section 301 preempts all intentional infliction of emotional distress claims, however. See, e.g., Keehr v. Consolidated Freightways, 825 F.2d 133 (7th Cir. 1987) (plaintiffs' emotional distress claim based on defendant's verbal assaults not preempted). Adoption of this Note's proposed test would make courts' approach to preemption of intentional infliction of emotional distress claims more consistent.
78 testing. 4 Because this question was still unclear, Jackson's case should have been remanded to the state court. 8 5 Second, Judge Bownes asserted that "there is nothing in the collectivebargaining agreement which even remotely deals with the subject of drug testing or privacy rights." 8 This statement reveals a mistake that courts make in applying the Lingle preemption approach: they look to the CBA to see if any of its clauses require interpretation. Courts instead should look only at the plaintiff's state law claim to decide the preemption question.
The First Circuit's analysis stemmed from its starting point of asking whether resolution of Jackson's claim required any CBA interpretation. Under this Note's proposed test, the court would have asked only whether Jackson's claim was based on a CBA breach or arose directly from the CBA. Clearly Jackson's claim did not fall under either of these categories, and therefore it should not have been preempted. Jackson claimed that the Massachusetts Constitution and a Massachusetts privacy statute protected him from mandatory drug testing. Preemption would have been proper only if Jackson had claimed that his employer violated the Massachusetts laws because the CBA guaranteed him the right to be free from drug testing.
In addition, while the First Circuit may have been right in predicting that Massachusetts courts would use a balancing test to resolve Jackson's claim under the privacy statute and that they would examine the CBA in this process, this use would only be in Liquid Carbonic (L-Corp)'s defense. The CBA was not an essential element of Jackson's claim, and the court explicitly recognized this by focusing on the management rights clause, which may or may not have given L-Corp the right to implement a drug-testing program. Since section 301 concerns suits for breaches of CBA's, it should not preempt causes of action that do not rely on a CBA violation for their existence. In short, the First Circuit's application of the Lingle test in Jackson gave section 301's preemptive power an overly broad scope.
Prior to Lingle, the Tenth Circuit used an approach to unestablished state law claims that is consistent with this Note's proposal and contrasts with the First Circuit's reasoning in Jackson. Circuit recognized that although the CBA might be necessary to resolution of plaintiffs' claim, it would only be brought in "to show waiver or consent as a state-law defense to plaintiffs' allegations of blacklisting." 9 Even if blacklisting turns out to be a negotiable state law right, plaintiffs' claim would not be preempted.
In addition, the Tenth Circuit focused on whether the "plaintiffs' complaint essentially alleges a violation of the collective bargaining agreement ...
-9" This is the key test under the proposed approach-whether the plaintiff could bring her state law claim without a CBA. If so, section 301 should have no preemptive power. This contrasts with the First Circuit's focus on whether resolution of Jackson's claim would involve CBA interpretation. It is interesting that the First Circuit decided Jackson after Lingle, since comparing Jackson and Bechtel indicates that the Supreme Court's language in Lingle has increased section 301's preemptive scope.
III. A NEW APPROACH FOR SECTION 301 CLAIMS
A. A Suggested Modification of the Lingle Preemption Test
The Newberry and Jackson cases help show why the Lingle test should be modified. This Note proposes looking only at the plaintiff's state law right to determine whether section 301 preemption should occur. If the plaintiff asserts a state statutory or common law claim that is independent of the CBA in that it could be asserted without reliance on an employment contract, then section 301 should not preempt the claim. The courts would confront a much simpler task than examining both the state law and" the CBA to determine whether an employee's action "substantially depend While it may be true that most state laws that are not pre-empted by § 301 will grant nonnegotiable rights that are shared by all state workers, we note that neither condition ensures nonpre-emption. It is conceivable that a State could create a remedy that, although nonnegotiable, nonetheless turned on the interpretation of a collectivebargaining agreement for its application. Such a remedy would be pre-empted by § 301." 5 The footnote may be referring to two situations where, under Lingle, a plaintiff's nonnegotiable state law claim would be preempted. First, an employer could assert a defense that genuinely requires interpretation of the CBA. For example, an employee could file a nonnegotiable state law claim against his employer for wrongful discharge due to handicap discrimination. The employer could answer that she discharged the employee because he violated the CBA's mandatory drug testing provision, not because of his handicap. To assess the employer's defense, the court should examine the CBA terms to see if the employee breached the agreement. The court would therefore need to interpret the CBA even though the employee asserted an independent state law claim. Under Lingle, the employee's claim would be preempted because it requires CBA interpretation.
In contrast, under the proposed approach, the employee's claim would not be preempted. His claim is not for breach of contract or breach of implied contractual rights, and it does not directly rely on the CBA. Allowing preemption in this type of case would encourage employers to as-93. There are exceptions, however, when a state specifically limits a certain law or public policy to non-union employees. Otherwise, if an at-will employee (an employee without a contract) can bring a state law claim, then that claim by definition arises from law that is separate from an employment contract.
94 The court must use federal law in interpreting the CBA, but after evaluating the validity of the employer's defense the court would use independent state law standards to resolve the employee's handicap discrimination claim.
A second example of a nonnegotiable state law right that requires CBA interpretation occurs when an element of the plaintiff's claim demands reference to CBA terms. A nonnegotiable handicap discrimination law that requires the plaintiff to demonstrate that he meets all the job requirements before proving wrongful discharge may necessitate examination of CBA job description provisions. 9 7 Under the proposed test, the plaintiff's claim would not be preempted; however, since his state law claim is not completely independent from the CBA, he should be required to arbitrate the issues involving CBA interpretation before bringing a state court action. 98 This approach would not allow the plaintiff to avoid the CBA arbitration provisions. At the same time, section 301 would not preempt his nonnegotiable claim. The heart of the plaintiff's claim is handicap discrimination, and the necessary CBA interpretation does not decide whether the employer violated state law. Once the arbitrator has interpreted how the CBA defined the relevant job requirements, the major state law questions remain as to whether the plaintiff met those requirements, and if so, 98. An arbitrator's role is to interpret the CBA, not state or federal law. See, e.g., Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974) (in subsequent Title VII suit, court need not defer to arbitrator's decision regarding race discrimination). The arbitrator therefore should interpret the CBA's job requirements and leave the ultimate handicap discrimination question to the courts. In this case the plaintiff should be required to arbitrate the relevant OBA provisions before proceeding with his state law claim because his prima facie case relies on CBA terms. However, this does not make his claim a section 301 action because he is not alleging any breach of contract. In addition, an at-will employee would be able to bring an analogous lawsuit under the state handicap discrimination statute without relying on any contract-he would just need to show in another way that he fulfilled his employer's job requirements. Plaintiff's claim should therefore remain unpreempted.
whether the employer's actions toward the plaintiff were motivated by handicap discrimination.
The proposed limitation of the scope of the Lingle preemption test is consistent with prior Supreme Court jurisprudence and with the purposes of section 301. State law claims should escape preemption as long as they do not rely on the existence of a CBA. If an independent right or remedy is nonnegotiable, then by definition it cannot be waived by contract. If an independent right is negotiable, then the CBA will require interpretation only in the assessment of the employer's defense, which will usually allege that the plaintiff waived the negotiable right.
B. The Proposed Test Is Consistent with the Policies Underlying Federal Preemption of State Labor Law
When deciding in favor of federal preemption of state labor law claims in section 301 cases, the Supreme Court has advanced several major policy justifications. First, the Court has cited congressional intent: "[W]e cannot but conclude that in enacting § 301 Congress intended doctrines of federal labor law uniformly to prevail over inconsistent local rules." 99 Additionally, the Court has pointed out that allowing claims arising under section 301 to be determined by state laws that may be inconsistent with federal law would create problems in negotiating CBA's and in resolving grievances under CBA's.' 0 0 Therefore, section 301 preemption should not be limited only to suits alleging breach of contract but should extend to suits which depend on the existence of the CBA:
The interests in interpretive uniformity and predictability that require that labor-contract disputes be resolved by reference to federal law also require that the meaning given a contract phrase or term be subject to uniform federal interpretation. Thus, questions relating to what the parties to a labor agreement agreed, and what legal consequences were intended to flow from breaches of that agreement, must be resolved by reference to uniform federal law, whether such questions arise in the context of a suit for breach of contract or in a suit alleging liability in tort.' 0 ' Finally, parties should not be able to sidestep arbitration proceedings by basing their complaints in state law when they really constitute breach of the CBA claims.'°2 All of these policy reasons are very important for state law claims that cannot exist without a CBA. There is no question that section 301 calls for the application of a uniform body of federal law when a court interprets CBA terms. None of these reasons has legitimate applicability, however, to preemption of claims that are based on independent state statutory or common law. 103 If a state law claim does require some CBA interpretation, as in a case where the employer asserts that her employee breached the CBA, the courts can apply federal law to the employer's defense without any need for section 301 preemption. If a plaintiff's claim does not rely on a contract, then she is not unfairly avoiding arbitration procedures.
Thus, section 301 should not preempt independent or nonnegotiable state law claims, even if they could have been arbitrated under a CBA grievance procedure. Congress gave no explicit indication of its intent regarding the preemptive scope of section 301. Preemption should therefore be limited to suits that fall under the language of the statute, claims which are "for violation of" CBA's. 0 5 Other forms of labor law preemption doctrine will invalidate state laws that interfere with the purposes of the NLRA. 0 6 Since Congress did not intend that the NLRA preempt all state law affecting employment relations, federalism concerns dictate that state laws which survive Garmon and Machinists preemption analysis and which do not rely directly on a CBA for enforcement remain unpreempted by section 301.
Moreover, this Note's independent state rights preemption test reflects a concern for individual union employees' rights. In passing section 301, Congress did not intend to give union workers fewer rights than nonunion workers.
10 7 If an employer could eliminate a union member's right to bring a state law action simply by asserting a defense requiring CBA interpretation, employees would see unionization as a less desirable alternative. States have been passing more laws protecting at-will employees, and if union members cannot take advantage of these laws, employees will perceive that unions limit their state law rights.
The proposed approach also maintains the effectiveness of arbitration. Often CBA's contain rights greater than those provided by state law, and in such cases it would be advantageous for the plaintiff to file a grievance under the CBA. The arbitrator's role is to resolve disputes that involve alleged breaches of contract, not to interpret state or federal law." 8 Furthermore, the proposed test will not disrupt the current collective bargaining system. The Garmon and Machinists preemption doctrines ensure that states cannot regulate certain mandatory bargaining subjects that would interfere too much with the collective bargaining process. Therefore, collective bargaining remains vital for determining issues such as wages, hours, and working conditions.
Adoption of the suggested approach will not unfairly disadvantage employers. The nonnegotiable and independent state laws in question were created to protect employees. Employers with unionized employees should not be able to avoid their obligations under these state laws by using section 301 preemption as a defense. Section 301 preemption does not present a choice of favoring employees or employers-it is limited to claims for breach of contract. Additionally, cases exist in which an employee voted against unionization," 0 9 and believes that the union and the CBA do not protect his rights adequately. In such cases, it is more equitable to allow the aggrieved employee to bring a state law action that is viable without reference to the CBA." 0
IV. CONCLUSION
State and federal courts should adopt this preemption test: If a plaintiff asserts an independent or nonnegotiable state law claim in a case involving a section 301 question, then the claim is not preempted. There is no need for a court to look at the CBA. This approach has several advantages. First, it protects the individual rights of unionized workers by allowing them to assert nonnegotiable state law claims without federal preemption. Second, it allows states to regulate areas that Congress meant to leave within state jurisdiction. But at the same time, federal substantive law still governs CBA interpretation and breach of contract claims, which is imperative under section 301. Finally, the results of section 301 cases should become more consistent under the proposed approach, and section 301 preemption will be limited to claims arising from the CBA.
